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A Discussion of the Legality of Active Removal of Space Debris (ADR) of Other States
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The definition of “space debris” is nowhere to be found in major space treaties, while along with the high-pace
development of launching activities, awareness must however exist for the high risk of space debris on different
orbits. IADC Space Debris Mitigation Guidelines has provided for terms and applications of space debris
mitigation activities, by which all in-orbit man-made objects that are non-functional fall into the scope of space
debris. The drafting history must be examined to analyze key issues of the current space debris challenge, namely:
(1) the precise definition of space debris, including the clarification of in-orbit debris and objects escaping from
orbit; (2) the relationship between space debris and space object regulated under the Outer Space Treaty and other
agreements.

The soft-law nature of Space Debris Mitigation Guidelines provides no “forceable applicability” to the problems
that may arise from the active removal of space debris “originally” launched by other State(s), but it could at least
led to the discussion amongst the States where such issues may exist.

Upon removal of other States’ space debris, three types of potential legal problems concerning rights over it could
be foreseen: whether the right/obligation to the jurisdiction and control over space object could be applied, how
property rights over such object function against removal, and to what extent international liability shall be
assumed in the event of damage being caused by removal. As for the third problem, the Liability Convention only
deals with absolute liability of a launching State concerning damage caused on the Earth’s surface or to an aircraft
in flight or to another State and/or its persons/property, or fault-based liability to the damage being caused by
space object of another State. Hence, the possibility to consider a State’s act being legal for removing space debris
under another State’s jurisdiction may be supported by bilateral or multilateral agreements and general
international law. Firstly, potential liability could be waived by agreements in advance. Secondly, depending on
the unavoidable situation and means taken by the removing State, it could claim for necessity under international
public law. Thirdly, the removing State could also claim that the removal of space debris is a result of force
majeure which is to be regarded as exemption. Therefore, it is hard to deny that the removal of space debris of
another State could be justified, although there are still tangible legal challenges.
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® Basic Principles

Freedom of the space activities, exploration and use of outer space shall be

carried out for the benefit and in the interests of all countries (OST Art. 1)

+ Prohibition against national appropriation by any claim (OST Art. 2)

+ Peaceful purposes (OST Art. 4)

« International responsibility for activities of non-governmental entities (OST Art.
6)

« Liability (OST Art. 9 - Liability Convention)

« Jurisdiction and control based on registry (OST Art. 8 - Registration Convention)

> %ﬁnﬁg%of space environment (OST Art. 9)
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e Definition in Guidelines

IADC Space Debris Mitigation Guidelines

All man-made objects including fragments and elements thereof, in
Earth orbit or re-entering the atmosphere, that are not functional

COPUOS Space Debris Mitigation Guidelines

All man-made objects, including fragments and elements thereof, in
Earth orbit or re-entering the atmosphere, that are non-functional

% )?E % %@ XThis is just Guidelines for 21t century
o
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e Definition in UN space treaties

Definition of “Space debris”
No definition can be found in any of UN space treaties

Definition of “space object"

The term “space object” includes component parts of a
space object as well as its launch vehicle and parts thereof.

B JE 2

Keio University

This document is provided by JAXA.



FBEl [AR—RF TV —ray T | & EHE 213

® ADRIZHFICEEfR 3 BHE  FHIN

65
H E O IEBFHAEDOIEEN L CEFIXEEERETE2 A
5 A J Ok GRS | — EINSLIERE TR

(€S

FHZERNC TS SN TR e OV ORERRER 4373 5- 2 AR E KT 5 FH
B 72 B4 (liability)

S
BERS TR DB BEME - & BEOMER
PREFT21= T 7K T DEFDOEEEHTRAT
FH ZE NS SR B O DR RRER 23 D PIT A HE
[FBEZ T | = T 7Ok DESE RN DO FTH HEFRAT

B2 HE % 2

Keio University

® Provision in relation to ADR : Outer Space Treaty(OST)

Art. 6
State directly shall bear international responsibility for national activities carried
out by non-governmental entities
“authorization and continuing supervision’— National Law or other means
Art. 7
International liability for damage caused by object includes component parts
launched into outer space
Art. 8
Jurisdiction and control over registered object
“retain” means keeping jurisdiction of registry state over debris
Ownership of objects launched into outer space, and of their component parts
“not affected” means keeping ownership over debris
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e Provision in relation to ADR : Liability Convention

Art. 2
Launching State shall bear absolute liability for damage caused by its space
object on the surface of the Earth or to aircraft in flight

Art. 3
Launching State shall bear liability for damage caused by its space object in
outer space only if the damage is due to its fault or the fault of persons for
whom it is responsible

Art. 1
Definition of “launching state”
State which launches or procures the launching of a space object, as well
as state from whose territory or facility a space object is launched
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e Provision in relation to ADR : Registration Convention

Art. 2
State shall register a space object, when the space object is launched
(National Registration)
Legal basis for jurisdiction and control

Art. 4
State of registry shall furnish to the Secretary-General of the UN as to
information concerning space object (UN Registration)
Contents
Name of launching State of States, designator or registration number,
date and territory or location of launch, basic orbital parameter, general
function
Not legal basis for jurisdiction and control
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® Legal status of the space debris

<

OSTATrt. 8
Jurisdiction - Control  State of reqgistry

OST Art. 8 - National Law
Ownership

Potential Liabilit
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Removal of space debris of other States

(1) BREOEFE
The definition of removal
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Removal refers to either natural removal by atmospheric drag or
active removal by human-made systems. The “Removal” in this
presentation refers to active removal by technological means.
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Removal of space debris of other States

(2) FHFEOERZEIZONT
Issues concerning consent by other State(s)
a. MFEDPFEE T 5 @EME

T tConsent by the State(s) whose space object(s) would be removed:
egality

b. fHHEEOREIZEE DDV FRE
Removal without consent
(a) FTAE D TED56
When owner of the space object could be identified
(b) T B DI TERWGE
When owner could not be identified
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Removal of space debris of other States

() FTAE I HIACEB5 4
When owner of the space object could be identified
—— B
Government satellite
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Private satellite: To what extent is the State involved with
private satellite and its activities?
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Removal of space debris of other States
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Private satellite: To what extent is the State involved with private satellite and
its activities?
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When the satellite was authorized by the State: domestic launch and
overseas launch
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When there was no authorization from the State: Could nationality serve
as the link for the State retain jurisdiction and control over the space object?
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tTIhe identification of “Appropriate State”: State of de facto jurisdiction and
contro
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Removal of space debris of other States

(b) AT A& DI TE WS
When owner could not be identified
——7 7 VD&
The status of space debris

——REOFE

The means of removal
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Removal of space debris of other States

frEDFBIZEE T A4
Issues concerning the means of removal
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The concern of secondary pollution
——REOEM KT

The abuse of removal: suspicion of “use of force”
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Removal of space debris of other States

(3) TT7UDRRE
Removal of space debris

a. # ECEITS
Recover on Earth
b. 7 7 VERKEICEASERT
Make it fall into atmosphere and burn off
c. FHZEMICBHIISED
Move it to farther outer space
d. EZRET
State practice
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Removal of space debris of other States

(4) MEOT7VORREIZB T HHE
Challenges arising from removal of space debris of other States
a. 1EIEME
Wrongfulness
(a) B HEME S OVE BLAE
Jurisdiction and control
(b) S ENE
Property rights
(c) DA
Others
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Removal of space debris of other States

(4) EOT7IDEREIZE T HME
Challenges arising from removal of space debris of other States
b. EVEME FHAE

Circumstances precluding wrongfulness

(a) B TUREHE
Necessity

(b) NHIHLA)
Force Majeure

(c) X PLFiE
Countermeasures
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Removal of space debris of other States

(5) ;lnﬁéﬂﬁ
Conclusion
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The removal of space debris of other States conducted on the basis
of good faith, self-restraint and self-awareness, should not be
considered illegal if the wrongfulness could be precluded under the
circumstances provided b\X/the Draft Articles on the Responsibility of
States for Internationally Wrongful Acts. Therefore, international efforts
for tools such as Transparency and Confidence Building Measures
are necessary.
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